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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GuraALD C. MANN ——— —_—
AYTORNEY GENERAL Thig Choi; dion Y
Over'ules’\_"__"rm,or
Honorable Forrester Hanocock 2L & 2
Criminsl Diatrict Attorney SS———
¥axahachis, Texas
Dear Srs Attention: NMr. #. L. ¥ilson

Opinion No. 0-~1089 -

Re: Whethsr-asle of gasoline
to ai indepandent sohool
distrivt-hy a trustes
of said diatrigt be

4 in a sohooi bus is

lation of & enal

14 whether sxid

eg oan be removed

4n office under provie

ond of Artialcu 5070

c-itbd our letteriof October 18, 193¢,
ollowing quosttonlt

is well settled in Texas that 4if & E:blic
al \dfreofly or indireotly has & pecuniary

terest \in a dontrect, no matter how honest he may be,

he may not bde influenced by the interest, -
such & contract is against public poliey. Ses Meyers,
et al v, Walker, st al, 8Y6 3, ¥%. 305. ©On June 15,

1938, the Attoraay General's bepartuent rendered Optnian
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Honorable For-ester Hancock, page 2

No. 0-878, holding that board of trustees of an inde~
pendent school 3istrict cannot legally purchase fuel
from a corporation wherein one of the nominal stock-
holders and officers of tho sorporetion 1s a member

of the board of trustees. ¥e believe this opinicn is
equally applicedble to the facts sst out in your letter.

You also state in your letter that Article
373, Pensl Code, does not obtain as this article
epplies only to county or city officers receiving
emcluments from their position. Article 373, Penel
Code, rerds as follows!

“If any offiocer of any county, or of
any city or town shall become in any manner
pecuniarily interssted in any contracts made
by such county, oity or town, through its
agents, or otherwise, for the construction
or repailr of eny bridge, road, street, ally
or house, or any other work undertaken by
such ecounty, city or town, or shall besome
interested in any bvid or proposal for such
work or in the purchase or sale of anything
mede for or on account of such county, city
or town, or who shtll caatract for or receive
any money or property, or the reprssentative
of either, or any emolument or advantage
whatsocever in consideration of such bvid, pro-
posal, contract, purchase or sale, he shall
be fined not less than fifty nor more than
five hundred dollars.”

¥e are unable to agres with your contention that a per-
son must receive some emolument from hisg office in order
to be & ecounty, city or town officer within the meaning
of Artiole 373, supra. ¥e bellieve that a careful
reading of the statute will disclose that no such con-
dition-‘is interpcsed.

We gall your attentifon toc the following cases
holding that a school trustee 1e a county officer:
Seherz v. Telfer, 74 <. %W. (24) 3274 BEendericks v. State,
ex rel Eckford, 49 3. %. 708; Fowler, et al v. Thomas,
et a1, 275 5. V. 2853. These cases, however, dealt with
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civil rights and 1nterpretat10n of different statutes,

¥e also call your attention to the case of
Rigby v. State, 27 Court of Appeals 55, 10 S.¥%., 760,
wherein the court uses the following language in con-
struing whset ls now known as Article 373, Penal Code:

"Qur construotion of the statute is
that it inhibits any officer of a c¢ounty,
city or town from selling to or purchssing
from such corporation any property whatever."

After determining whether or not a sechool
truatee is & county officer within meaning of Article
373, supra, we are still faced with the proposition of
determining whether an independent school distriot 1e
a county, city or town within the meaning of said
Artiocle. The stetute makes it unlawful for an officer
of a county, ¢ity or town to sell gascline to said
county, city or town but the stetute does not make it
unlawful for said officer to sell gasoline tc an inde-
pendent sohool district.

It was held in the case of Hall v. State, 80
Texas Criminel Reporte 109, 188 S, ¥. 1002, that a
treasurer of an independent school distriet could not
be prosecutecd under Article 1580, Revised Criminal
Statutes of 1911, whioh reads:

"Any county or city treasurer, or
treesurer of the school of easch city or
town having exclusive control of its
schools, feiling to make and transmit the
report required by law, * * * ghall be
deemed guilty of a misdemesnor, * * *%

The Hall case, supra, holds that s fressurer

of an independent school distriot wes not included with-
in the term, "any county treasurer™. Following the same
line of ressoning, one selling gasoline to &n indepsndent

school distriet is not selling it to a county, oity or
town.

Sinece Article 373, supra, 1s & penal statute,

we are of the opinion that it ocannot %e construed to make
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it unlawful for a person to sell gasoline to an inde~
pendent schocl distriot when such person 1s a trusteas
of said school district. OCur courts have consistently
held that penal atatutes cannot be extended beyond
their plain meaning. In the case of Ratcliff v, State,
106 Tex. Crim. Hep. 37, the following language is
quoted from Lawis Sutherland Statutory Construction,
Section 520:

*The case nmust be a very strong one
indeed which would jJustify a court in de-
parting from the plain meaning of the words,
especlally in a penal act, in search of an
intention which the words themselves did
not suggeat.”

¥We oonclude that the sale of gasoline by a
pereon to an independent school &istrict, such person
being a trustee of said schoo)l district, to be used in
a school bus is not in violation of Artiecle 373, Penal
Code, notwithstanding that the contract is voild es
againat public policy. ¥e may say further that we have
besn unsble to find any artiele in the Penel Code which
would make this ac¢t a orime. ,

: Your letter further raises the gquestion whether
or not the said trustee can be removed from office under
the provisions of Articles 5970 and 5973, R. C. S., 1925,

Art. 5970, supra, reads, in part, as follows:

", . « &ll county officers pnow or here-
after existing by authority either of the
constitution or laws, may be removed from
office by the judge of the d4lstriot court for
incompetency, offioiel misconduct. . ."

Art. 5973, supre, reads as follows:

By tofficial misconduot,' as used herein
with refereace to county officers, is meant eny
unlawful behavior in relation to the duties of
his office, wilful in its obaracter, of any
officer entrusted in any manner with the adminls-~
tration of justice, or the exeoution of the laws;
and includes any wilful or corrupt fsilure, re-
fusal or neglect of an officer to perform any
duty enjoined or him by law."
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A trustee of an independent school distriot
ins a county officer within the meaning of Artiole 5970,
supra; Hendericks v. State, 80 C. A. 178, 49 5. W. 705.

It is & well established rule, even in the
absence of & statute, that one in his official caepacity
oannot dea) with himself in kis individual capacity.
This was the rule at common law and is the law in Texas.
See Meyers v. Walker, 276 S, W. 305, and authorities
cited therein,

In the Meyers case, supra, the Court of Civil
Appeals at Eastland used the following language:

"It is but fair that the pudlic money
should be spent in the maaner and way provided
by law. These safeguards in letting ocontraots
were not provided with the thought that the
publio officlel was corrupt, dut that, in the
expenditure of public money, the strioctest
requiresent shonld be followed, Our lawmakers
were wise in trying, not only to remove tempta-
tion, but to place the publioc officiel even
above the suspicion of wrongdoing. The ides
of kxeeping the public in the confidence of the
official would bring co~operation ané loyalty
in the administration of government and enforce-
ment of law, and these principles undarlie the
security of our government. The old adage,
'Honesty is the best policy', would well be
worn on the docorsteps of every home and in the
heart of every serving person. If our govern-
ment survives, it will be by reason of the
confidence in the honheaty of the officlials end
the ridelity of the pecple. The way Lo keep
confidence is to abhor that which tends to
ovil and cleave to the right.”

In Cheney v. Unroe, 188 Ind, 550, 79 N.Z. 1041,

117 Am. 8t. Hep. 391, the court quoted with spproval from

Dillon, Municipal Corporstions, the followingt

"It is a well-established and salutary
dootrine,' says a distinguished suthor, 'that
he who is entrusted with the business of others
cannot bs allowad to make suoh business an ob-
Ject of pecuniary profit to himmelf.' This rule
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does not depend on reasoning technical in
its character, and ia not local in its
aprlication. It is based on princirles

of reason, of morelity, and of public
policy. It has its Toundation in the very
constitution of our nature, for it has bdeen

anthani{tatdwvale hoaan danTamald thad = man
Suvavisvave rva] wewn auvvamsaww vadw @ aaan

csnnot serve two masters, and 1s recognized
and enforced wheresver a well-regulated
systen of jurisprudence prevails,.*'"

In State v. Windle, 156 Ind. 648, 59 N.E,
876, the court uses the following languags:

*The general rule, applicable to pri-
vate fiduolaries, prohibiting them from
taking advantege of their position to make
profit for themselves out of the trust
estate, should be strioctly enforced against
public officers who are guilty of similar
malfeasance.”

It is not necessary for a public offiaer to
be chiarged or convicted of a orime in order to be re-
moved from office for misconduat. In Eesling v. Moore,
135 S. E. 248, the defendants, school trustees, were
found guilty of “"misconduct in office”™ in that they
became pecuniarily interested in contracts to sell ma-
terials to the school and to perform services for the
school. The court defined "misoonduct in office" to
be any unlawful behavior by & publie officer in rela-
tion ¢o the dutles of his office, willful in charaater.
Notwithatanding the fact thet tiis offenss was made
f1legal by statute, the court said:

"Manifestly the purpose of the statute
was to protect the public. The finding that
defendants committed certain acts prohibited
by statute, does not convict them of the
oriminasl offense created by the statute. . .
But the aocts ¢harged to constitute unlawful
behavior in their official eapacity.”

In the oasase of Howard v. Gulf, C, and S. ¥.
Ry. Co., 135 s, W. 707, it was said by the Court of
Civil ippeals that ths antedeting of certain papers by
the clerk of ths distriet court would render gueh clerk
sub jeet tc removal from office for offielal misoonduct.
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The court said that the clerk oould be removed under
provisions of Art. 3531, Rev. 5t., 1895. Insofar as
the question involved is concerned, Art, 3531, supras,
and Art. 08970, supra, are 16¢ntieni and the tern
rofficial misconduet™, was defined at that time by
Art, 3534, Rev, St., 18935, in the same language as
it is now defined by Art. 5973, supra.

In holding that the aots sommitted by the
clerk amounted to official misconduot, the court said:

*And when, without the consent of doth
litigants, and for the purpose of securing to
one of them a right whioh he otherwiss would
not have, that officer wilfully misdates
his file mark, he commits an aot which is a
fraud upon the other party and constitutes
gross official misconduct, and which he san
end should be removed from office, . . . *

In the case of Reeves v. State, 208 5,.%. 577
{Reversed on other grouads, 26% 5.%W. 666,, the court
defines the word “williful®™ as is used in Art. 5973,
R. C. S., 1925, as follows:

“The word *willful' is used in the
sense of a conscious and intentional failure
or refusal to perform or keep invioclate any
duty imposed on thet officer.” '

We conelude that & achool trustee who has
8014 and knowingly continues to sell gasoline to said
school district, of whick he is a trustee, 1is sud jeot
to removal from office under the provisions of Art.
8970 and 5973, supra. -

¥e trust that this opinion will satisfactori-
ly answer your questions.

Yours very truly
ATTOEREY GENERAL OF TEIAS

CTEOVEDDEC 9, 1939 /éd@e /
. Mo BY > -
Glenn R. Lewis

ATTOREEY GEEERAL OX Tolad ; 3

Larim | Lee Shoptaw




